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On April 7, 2017, the National Labor Relations Board 
issued an Order Vacating, and Decision and Order on Re-
mand in this proceeding, adopting the administrative law 
judge’s finding that the Respondent, a successor employer 
as defined in NLRB v. Burns International Security Ser-
vices, 406 U.S. 272 (1972) (Burns), violated Section 
8(a)(5) of the National Labor Relations Act by failing to 
bargain with the Union over the effects of unilaterally im-
plemented layoffs.1  The Respondent subsequently filed a 
petition for review with the United States Court of Ap-
peals for the District of Columbia Circuit.  On May 29, 
2018, the court granted the petition for review in part, 
finding that the Board erred by failing to adequately ex-
plain why it had found the “clear and unmistakable 
waiver” standard applicable to the analysis of an effects-
bargaining issue.2  The court remanded the case for the 
Board “to provide an explanation of the legal standard it 
applies when determining which subjects of mandatory 
bargaining are displaced by a Burns successor’s unilater-
ally imposed employment terms.”3

On August 7, 2018, the Board notified the parties that it 
had accepted the court’s remand and invited them to file 
statements of position with respect to the issues raised.  
The Respondent filed a statement of position.

Having considered the matter in light of the court’s 
opinion and the Respondent’s statement of position, we 
reaffirm our prior finding that the Respondent violated 
Section 8(a)(5) of the Act by refusing to bargain with the 

1 365 NLRB No. 59 (2017) (Tramont II).  The Board vacated an ear-
lier decision, reported at 364 NLRB No. 5 (2016) (Tramont I), which was 
remanded by the United States Court of Appeals for the District of Co-
lumbia Circuit upon the Board’s motion to address an issue overlooked 
by the Board that was raised by the Respondent’s exceptions to a deci-
sion issued by Administrative Law Judge Sharon Levinson Steckler on 
January 28, 2016.  As further discussed below, after remand the Board 
reviewed the judge’s decision de novo, including the previously over-
looked issue.

2 Tramont Mfg., LLC v. NLRB, 890 F.3d 1114, 1122‒1123 (D.C. Cir. 
2018).

3 Id. 
4 Id. at 1120.

Union over the effects of its layoffs.  In doing so, pursuant 
to the court’s direction, we clarify the legal standard that 
we will apply when interpreting initial terms and condi-
tions of employment unilaterally implemented by a Burns
successor upon commencement of operations.  More spe-
cifically, we adhere to our prior view, which the court 
found “perfectly reasonable,”4 that a contract-coverage 
standard should not apply.  We also conclude, in response 
to the court’s remand, that a clear and unmistakable 
waiver standard should not apply in these circumstances.  
Instead, we hold, consistent with Board precedent dis-
cussed below, that a Burns successor may lawfully take 
actions that are reasonably encompassed by unilaterally 
implemented initial terms and conditions of employment.  
Such actions do not constitute a material change in the sta-
tus quo requiring advance notice to and bargaining with 
an incumbent union under NLRB v. Katz, 369 U.S. 736 
(1962) (Katz).  Applying that standard here, we find that 
the effects of the Respondent’s decision to lay off employ-
ees were not reasonably encompassed by any criteria es-
tablished as initial terms of employment.  Consequently, 
the Respondent’s refusal to bargain about the layoffs’ ef-
fects was unlawful.  

I.  BACKGROUND

The Respondent, which manufactures diesel engines 
and parts, took over operations from its predecessor, Tra-
mont Corporation, in May of 2014.  It is undisputed that 
the Respondent is a Burns successor employer and that, 
pursuant to rights confirmed in Burns, it unilaterally im-
plemented certain initial terms and conditions of employ-
ment in the form of an employee handbook on May 7, 
2014, before it hired its full complement of employees.  
Section 5.5 of the handbook, which addressed layoffs, 
stated that “[f]rom time to time, management may decide 
to implement a reduction in force,” and set forth the pro-
cedures that the Respondent would use to select employ-
ees for layoff.  However, this handbook section did not 
address what procedures, if any, would apply with regard 
to the effects of a layoff.5

5 In its position statement to the Board on remand, the Respondent 
makes reference to Sec. 7.22 of the handbook, which states that “[a]ny 
severance pay offered is at Company discretion and requires the em-
ployee to sign a Release of Claims Agreement as a condition of pay-
ment.”  This is the first time the Respondent has specifically referenced 
Sec. 7.22, or any other section of the handbook besides Sec. 5.5, before 
either the Board or the District of Columbia Circuit.  See Tramont Mfg., 
LLC v. NLRB, 890 F.3d at 1117 (observing that Sec. 5.5 is “the only 
handbook provision Tramont has put at issue in these proceedings”).  Ac-
cordingly, we find that the Respondent has waived the argument that any 
handbook sections other than Sec. 5.5 privileged its refusal to bargain 
with the Union about the effects of the layoff decision at issue in this 
case.
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After implementing its initial terms and conditions of 
employment, the Respondent hired a full complement of 
employees.  Because a majority of the employees were 
unit members from the predecessor, the Respondent 
agreed, as Burns requires, to recognize and bargain with 
the Union.  The parties then began negotiations for a col-
lective-bargaining agreement.  On February 9, 2015, the 
Respondent laid off 12 employees, using the selection cri-
teria outlined in its handbook as part of its initial terms and 
conditions of employment.  The Union requested infor-
mation relating to the layoffs and, at a subsequent griev-
ance meeting, it requested restoration of the “status quo 
ante” and bargaining over both the decision and effects of 
the layoffs.  The Respondent refused to bargain over either 
of those topics. 

II.  PRIOR BOARD AND COURT PROCEEDINGS

The Administrative Law Judge’s Decision

The judge found that the Respondent violated Section 
8(a)(5) of the Act by failing to provide the Union with no-
tice and an opportunity to bargain over the effects of the 
layoffs.  She rejected the Respondent’s argument that the 
Board should apply a contract-coverage analysis, adopted 
by certain courts of appeals,6 to the layoff provisions in 
the handbook, explaining that, under extant law at the 
time, the Board applied a clear and unmistakable waiver 
standard.7  The judge applied that standard and found that 
the provisions of the handbook did not address the effects 
of layoffs.  Therefore, the provisions obviously were not 
sufficient to constitute a waiver of the Union’s bargaining 
rights under the Board’s precedent.  The judge further ob-
served that even if the Board were to apply a contract-cov-
erage analysis, she did not believe that would change the 
outcome because the parties did not bargain over the uni-
laterally implemented handbook.  Accordingly, she con-
cluded that the Respondent violated Section 8(a)(5) by 
failing to bargain with the Union over the effects of the 
layoffs.

The Board’s Decision

In Tramont II, the Board adopted the judge’s finding 
that the Respondent violated Section 8(a)(5), explaining 
that the same result would follow from application of ei-
ther the clear and unmistakable waiver standard or the 
contract-coverage standard.8  With respect to the clear and 

6 See, e.g., NLRB v. Postal Service, 8 F.3d 832 (D.C. Cir. 1993).
7  See, e.g., Provena St. Joseph Medical Center, 350 NLRB 808 

(2007), subsequently overruled in MV Transportation, 368 NLRB No. 
66 (2019) (adopting the contract-coverage standard).

8 365 NLRB No. 59, slip op. at 2.
9 Id. 
10 Id. (emphasis in original).
11 890 F.3d at 1119‒1120 (internal quotations omitted).

unmistakable waiver standard, the Board agreed, “for the 
reasons stated by the judge,” that the Union had not 
waived effects bargaining.9  The Board then turned to the 
contract-coverage standard, finding that, first, there was 
“no judicial authority for the proposition that the ‘contract 
coverage’ standard could apply in the absence of a nego-
tiated contract,” and, second, “even if the layoff provision 
in the handbook could somehow be treated as a contract, 
it simply addresses how employees are selected for layoff”
and “cannot be read to authorize the Respondent to refuse 
to bargain with the Union over the effects of such 
layoffs.”10

The D.C. Circuit’s Decision

On May 9, 2018, the D.C. Circuit issued a decision 
granting the Respondent’s petition for review in part, 
denying the petition for review in part, and remanding the 
case to the Board.  The court found that “the Board’s de-
cision not to apply [the contract-coverage] standard fell 
within [its] legitimate policy ambit in interpreting the Na-
tional Labor Relations Act,” explaining that the Respond-
ent “cites no precedent—nor are we aware of any—from 
this or any court applying the contract-coverage standard 
when determining which subjects a Burns successor’s in-
itial terms and conditions remove from mandatory bar-
gaining, let alone any precedent holding that the Board 
must apply this standard.”11  However, the court found that 
the Board’s clear and unmistakable waiver analysis fell 
short, concluding that the Board made “no attempt to ex-
plain how a waiver standard can sensibly apply to a Burns
successor’s unilaterally imposed initial employment 
terms.”12  “Simply put,” the court observed, “we do not 
see how employment terms unilaterally imposed by an 
employer could ever effect a waiver of bargaining rights 
by the union.”13

The court therefore remanded the case to the Board “to 
provide an explanation of the legal standard it applies 
when determining which subjects of mandatory bargain-
ing are displaced by a Burns successor’s unilaterally im-
posed initial employment terms.”14  Specifically, the court 
instructed that

even if the Board chooses to abandon its waiver standard 
in this context, it might, in its discretion, nonetheless de-
cide that unilaterally imposed employment terms should 
be narrowly construed and that liability remains 

12 Id. at 1121. 
13 Id. (emphasis in original).
14 Id. at 1122‒1123.  The court also rejected the Respondent’s argu-

ments that the Union received adequate notice of the layoffs, that it 
waived its right to request bargaining over the effects of the layoffs by 
failing to request bargaining in a timely manner, and that the Board im-
posed an overly burdensome remedy.  890 F.3d 1114, 1121‒1122. 
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appropriate here. Should it do so, however, it must re-
spond to Tramont’s argument that such an outcome 
would run counter to Monterey Newspapers, Inc., 334 
NLRB 1019 (2001), in which the Board held that the Act 
imposed no obligation on a Burns successor to bargain 
over “the rate of pay it proposed in each job offer it made 
to each prospective new employee” where the em-
ployer’s initial employment terms established that new 
employees would be offered pay rates within specified 
bands, id. at 1019.

Id. at 1121.  

III.  DISCUSSION

A. Clarification of the Appropriate Legal Standard

1.  The contract coverage standard and the clear and un-
mistakable waiver standard do not apply in defining a 

Burns successor’s bargaining obligation.

The court has directed us to clarify the standard that 
governs the bargaining obligations of a successor em-
ployer that has chosen to unilaterally set initial terms and 
conditions of employment, as Burns permits.  Before ad-
dressing the governing standard, we briefly turn to the 
standards that we now agree do not apply.  

To begin, we affirm our prior view that it would be in-
appropriate to apply the contract-coverage standard in 
these circumstances.  In MV Transportation, the Board re-
cently adopted the contract-coverage standard “when con-
sidering whether an employer’s unilateral action is permit-
ted by a collective-bargaining agreement.”15  The Board 
applies the contract-coverage standard in such circum-
stances because “when parties ‘bargain about a subject 
and memorialize that bargain in a collective bargaining 
agreement, they create a set of rules governing their future 
relations,’” and “‘there is no continuous duty to bargain 
during the term of an agreement with respect to a matter 
covered by a contract.’”16  As the court observed in this 
case, however, that rationale “evaporates where, as here, 
the employer argues that its bargaining duties have been 
displaced not by a bargained-for contract, but instead by a 
handbook provision that it has itself unilaterally imple-
mented . . . and to which the Union ha[s] never agreed.”17

For similar reasons, we now agree with the court that a 
clear and unmistakable waiver analysis is also inappropri-
ate.  Board law has recognized three ways in which a 

15 368 NLRB No. 66, slip op. at 1 (emphasis added).
16 Id., slip op. at 11 (quoting NLRB v. Postal Service, 8 F.3d 832, 836 

(D.C. Cir. 1993)).  Subsequently, the Board held that the contract-cover-
age standard does not apply to unilateral changes made after a collective-
bargaining agreement has expired, where the expired agreement did not 
provide that the employer would retain a relevant right of unilateral ac-
tion post-expiration.  Nexstar Broadcasting, Inc. d/b/a KOIN-TV, 369 
NLRB No. 61 (2020).

union could waive its right to bargain over an otherwise 
mandatory subject of bargaining: “‘by express provision 
in the collective bargaining agreement, by the conduct of 
the parties (including past practices, bargaining history, 
and action or inaction), or by a combination of the two.’”18  
Although the Board now evaluates collective-bargaining 
provisions under the contract-coverage standard as op-
posed to the clear and unmistakable waiver standard, a un-
ion may still waive its right to bargain over an otherwise 
mandatory subject of bargaining by “some combination of 
contractual language, bargaining history, and past prac-
tice.”19  None of those exceptions logically applies to ini-
tial terms implemented by a Burns successor employer in 
advance of any bargaining and as to which there would be 
no past practice for this employer in the new workforce.  
We agree with the D.C. Circuit that it is difficult to see 
“how employment terms unilaterally imposed by an em-
ployer could ever effect a waiver of bargaining rights by 
the union.”20  Accordingly, we clarify that a successor em-
ployer’s unilaterally implemented terms cannot operate as 
a waiver of a union’s right to bargain over a particular 
mandatory bargaining subject.

2.  The standard applicable to unilateral actions taken by
a Burns successor after setting initial terms. 

Having determined both that the contract-coverage and 
clear and unmistakable waiver standards do not apply, we 
next clarify what the proper standard should be.  Our anal-
ysis must begin with the Supreme Court’s holding that a 
Burns successor is not obligated to adopt the collective-
bargaining agreement between the predecessor employer 
and the incumbent union, and, further, is not bound to con-
tinue to apply the agreement’s substantive terms.21 The 
Court explained that not only would such a requirement 
violate Section 8(d) of the Act, which states that the exist-
ence of the collective-bargaining obligation “does not 
compel either party to agree to a proposal or require the 
making of a concession,” but it could also result in “seri-
ous inequities” for both the employer and union should the 
parties be saddled with terms and conditions of employ-
ment that do not align with their interests and relative bar-
gaining power in the context of a new and different col-
lective-bargaining relationship.22  Further, a successor em-
ployer is not bound by terms and conditions of employ-
ment established by the predecessor’s past practices, 

17 Tramont Mfg. v. NLRB, 890 F.3d at 1120.
18 American Diamond Tool, 306 NLRB 570, 570 (1992) (quoting 

Chesapeake & Potomac Telephone Co. v. NLRB, 687 F.2d 633, 636 (2d 
Cir. 1982)).

19 MV Transportation, supra, slip op. at 12.
20 Tramont Mfg. v. NLRB, 890 F.3d at 1120 (emphasis in original).
21 406 U.S. at 281‒282.
22 Id. at 282‒284, 287‒288. 
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whether or not related to application of contractual provi-
sions.  As the Court stated, “It is difficult to understand 
how Burns could be said to have changed unilaterally any 
pre-existing term or condition of employment without bar-
gaining when it had no previous relationship whatsoever 
to the bargaining unit and . . . no outstanding terms and 
conditions of employment from which a change could be 
inferred.”23

The Court’s decision in Burns clearly recognizes an ex-
ception, based on statutory and economic considerations, 
to the usual bargaining principles that exist for a continu-
ous collective-bargaining relationship with an incumbent 
union, as set forth in Katz.  Accordingly, the Board has 
recognized that “the setting of initial employment terms 
by a lawful Burns successor stands on different footing 
than decisions made by an incumbent employer.”24  That 
is, the Burns successor is free to make one-time initial uni-
lateral changes in the status-quo terms and conditions of 
employment for bargaining unit employees that the prede-
cessor, as an incumbent employer, would have been pre-
cluded from making. The successor can, in effect, reset 
the status quo at the commencement of a bargaining rela-
tionship.  “Once a Burns successor has set initial terms and 
conditions of employment, however, a bargaining obliga-
tion attaches with respect to any subsequent changes to 
terms and conditions of employment,”25 as required by 
Katz. 

In Katz, the Supreme Court held that, upon commence-
ment of a bargaining relationship, employers of union-rep-
resented employees are required to maintain the status 
quo, i.e., to refrain from making a material change regard-
ing any term or condition of employment that constitutes 
a mandatory subject of bargaining, unless notice and an 
opportunity to bargain regarding a contemplated change 
to the status quo is provided to the union.  But although 
Katz holds that unilateral “changes” violate the Act, Katz
also preserves an employer’s right to act in line with 
“long-standing practices” that involve the exercise of 
some degree of discretion.  Such actions constitute “a 
mere continuation of the status quo.”26  As recently reaf-
firmed in Raytheon Network Centric Systems, 365 NLRB 
No. 161 (2017), “the Board has interpreted Katz to hold 
that an employer may lawfully take unilateral actions 
where those actions are similar in kind and degree with 

23 Id. at 294.
24 Monterey Newspapers, 334 NLRB 1019, 1021 (2001); see also id. 

at 1021 fn. 11. 
25 Paragon Systems, Inc., 362 NLRB 1385, 1386 (2015).
26 Katz, 369 U.S. at 746.
27 Id., slip op. at 16.  Indeed, in some instances involving what has 

been termed a “dynamic status quo,” an employer must continue to make 

what the employer did in the past, even though the chal-
lenged actions involved substantial discretion.”27     

The same principles apply when considering whether 
actions taken by a Burns successor represent a material 
change in the status quo set when the successor imple-
mented initial terms and conditions of employment.  For 
example, in Monterey Newspapers—a case that the court 
has directed us to consider—the successor employer’s in-
itial terms and conditions of employment included a pay 
system for new hires that differed from the wage scale that 
it continued to apply for employees retained from the pre-
decessor’s work force.  Under this system, the employer 
would offer new job applicants wage rates within a speci-
fied pay band.  Determination of the specific wage rate 
offered to each applicant would be “based on the appli-
cant’s qualifications and the local market conditions for 
such jobs.”28  The Board affirmed the judge’s finding in 
the case that the employer lawfully established the new-
hire pay system as an initial term of employment under 
Burns.  It reversed the judge, however, and found that the 
employer did not violate Section 8(a)(5) of the Act by fail-
ing to provide the union with prior notice and an oppor-
tunity to bargain concerning the rate of pay it proposed in 
each job offer it made to applicants subsequent to the com-
mencement of operations.  In so finding, the Board re-
jected the theory that bargaining was required because the 
determination of each pay offer involved the exercise of 
discretion.  Describing the discretion as “tightly circum-
scribed” by pay bands, the Board opined that finding a 
successor employer could lawfully establish the pay sys-
tem as an initial term of employment “but could not offer 
a starting wage to any job applicant under that system 
without bargaining with the Union, deprived the Respond-
ent of the rights to which it was entitled under Burns.”29

We note that the Court’s remand opinion in the present 
case stated that the Board could “decide that [a Burns suc-
cessor’s] unilaterally imposed employment terms should 
be narrowly construed,” but that the Board would have to 
respond to the argument that such a decision would run 
counter to the rationale of Monterey Newspapers.30  We 
find no basis in the fundamental bargaining principles un-
derlying  Burns and Katz for narrowly construing the 
scope of initial terms lawfully set by a successor em-
ployer.  To the contrary, we find that subsequent actions 
taken in application of an initial term may not be a material 

changes in accord with an established past practice.  The failure to do so 
would be a material change in the status quo, triggering the Katz obliga-
tion to bargain.  Id., slip op. at 5‒7; see also 800 River Road Operating 
Co., LLC, 369 NLRB No. 109, slip op. at 5 (2020).

28  Monterey Newspapers, 334 NLRB at 1019.
29 Id. at 1021.  
30 890 F.3d at 1121.
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change in the status quo, and therefore need not require 
notice to the union and opportunity to bargain, even if the 
degree of managerial discretion inherent in that term is not 
as “tightly circumscribed” as it was in the pay-range sys-
tem in Monterey Newspapers. 

For example, the Board found in Paragon Systems that 
a successor employer was privileged to make changes in 
the amount of paid pre- and post-shift “guard mount” time, 
without providing the union notice and an opportunity to 
bargain, where its unilaterally implemented initial terms 
stated that “shift schedules [would] be determined in ac-
cordance with the operational needs of the contract, with 
consideration given to employee seniority.”31  Under such 
circumstances, the Board concluded, the employer’s uni-
lateral action with respect to what constituted a paid shift 
was “reasonably encompasse[d]” by its initial terms and 
conditions of employment; therefore, the Board explained, 
“the General Counsel . . . failed to establish that the Re-
spondent unlawfully changed terms and conditions of em-
ployment.”32  

In sum, a Burns successor’s right to take unilateral ac-
tion that is reasonably encompassed by its initial terms and 
conditions of employment is no more than any employer’s 
right, under Katz, to engage in action that constitutes “a 
mere continuation of the status quo,” as opposed to a ma-
terial change.33  Recognition of such a right does not, to 
borrow the language of the District of Columbia Circuit, 
“displace” the employer’s obligation to bargain over any 
mandatory subjects of bargaining under Section 8(a)(5) of 
the Act.34  The “reasonably encompassed” standard does 
not place successor employers and non-successor employ-
ers on different footing with respect to an obligation to 
maintain the status quo, once established.  Rather, a Burns 
successor, like an employer with an established past prac-
tice, may take unilateral action in accordance with the sta-
tus quo, even if such action involves “substantial discre-
tion.”35  

Accordingly, where it is alleged that a successor em-
ployer, after setting initial terms and conditions of em-
ployment, has subsequently taken action constituting an 
unlawful unilateral change, we hold that the relevant 

31 362 NLRB 1385, 1386 (2015).
32 Id. at 1386‒1387 (emphasis added).
33 369 U.S. at 746.
34 Tramont Mfg. v. NLRB, 890 F.3d at 1120.  Indeed, the Board has 

made clear that an employer’s right to take unilateral action consistent 
with its longstanding policies and practices does not displace its separate 
“obligation to bargain, upon the union’s request and at times when Sec.
8(d) requires bargaining, about changing that status quo for the future.”
Mike-Sell’s Potato Chip Co., 368 NLRB No. 145, slip op. at 4 (2019).

35 Raytheon, 365 NLRB No. 161, slip op. at 16.
36 Paragon Systems, Inc., 362 NLRB at 1386.
37 See First National Maintenance Corp. v. NLRB, 452 U.S. 666, 

681‒682 (1981); Allison Corp., 330 NLRB 1363, 1366 (2000); Good 

question is whether that action was reasonably encom-
passed by the initial terms.36  If so, then we will find that 
there has been no material “change” at all, and hence no 
violation of the Act.  By contrast, a violation will be found 
if the subsequent action is not reasonably encompassed by 
the successor’s initial terms. 

B. Application of the Standard in this Case

Having clarified the relevant standard, we now turn to 
the facts of the present dispute.  The layoffs at issue in-
volve related, but technically separate mandatory subjects 
of bargaining.  It is undisputed that the Respondent had no 
obligation to bargain about the decision to lay off 12 em-
ployees on February 9, 2015, because there is no conten-
tion that this decision involved a material change in the 
status quo established by the criteria set forth in Section 
5.5 of the handbook governing layoff selection proce-
dures.  The same cannot be said, however, for the effects
of that decision.  Section 5.5 did not mention the effects 
of any layoffs on unit employees.

It is well established that an employer is generally obli-
gated to bargain over the effects of a decision even when 
it has no statutory duty to bargain over the decision itself.37  
Accordingly, the Respondent’s refusal to bargain about 
the effects of the layoffs can be lawful only if layoff ef-
fects are reasonably encompassed by the language of Sec-
tion 5.5.  As previously stated, however, Section 5.5 only 
refers to layoff selection criteria.  There is no basis for 
finding that those criteria reasonably encompass the dis-
crete subject of a layoff’s effects.38  Although the Re-
spondent had no obligation to bargain about its decision to 
select certain employees for layoff in this case, it was still 
obligated to give notice to the Union and bargain upon re-
quest about the effects of the layoff decision on those bar-
gaining unit employees selected as well as on those re-
tained. 

IV.  CONCLUSION

We affirm our prior finding that the Respondent vio-
lated Section 8(a)(5) of the Act by refusing to bargain with 
the Union over the effects of its layoffs.  A Burns succes-
sor that has implemented new initial terms and conditions 

Samaritan Hospital, 335 NLRB 901, 902 (2001); KIRO, Inc., 317 NLRB 
1325, 1327 (1995).

38 In this respect, contrary to the Respondent’s argument in its post-
remand statement of position, this case is clearly distinguishable from 
Monterey Newspapers, where the challenged actions were consistent 
with identifiable and specific initial terms set by the successor.

Relatedly, the Respondent mistakenly relies on precedent from the 
District of Columbia Circuit holding that, under a contract-coverage 
standard, a contract provision that “covers” a particular decision inher-
ently covers the effects of that decision as well, absent unusual facts cre-
ating an exception to that rule.  Enloe Medical Center v. NLRB, 433 F.3d 
834, 839 (D.C. Cir. 2005).  For the reasons given above, this is simply 
not a contract-coverage case.
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of employment may take unilateral action that is reasona-
bly encompassed by those terms, as such action does not 
constitute a material change in the status quo under Katz.  
But, here, the Respondent has not shown that the effects 
of its layoffs were reasonably encompassed by its initial 
terms and conditions of employment, as those initial terms 
addressed layoff decisions, that mandatory bargaining 
subject is distinct from the mandatory subject of the ef-
fects of layoff decisions, and the initial terms set for layoff 
decisions were silent as to the effects of any layoffs.  Ac-
cordingly, the Respondent was obligated to bargain over 
those effects.

ORDER

The National Labor Relations Board affirms its Order 
Vacating, and Decision and Order on Remand issued in 
this proceeding on April 7, 2017 (reported at 365 NLRB 
No. 59), as modified,39 and orders that the Respondent, 
Tramont Manufacturing, LLC, Milwaukee, WI, its offic-
ers, agents, successors, and assigns, shall take the action 
set forth in the Order as modified.

Replace paragraph 2(f) with the following.
(f) Post at its facility in Milwaukee, Wisconsin, copies 

of the notice marked “Appendix.”40  Copies of the notice, 
on forms provided by the Regional Director for Region 18, 
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places in-
cluding all places where notices to employees are custom-
arily posted. In addition to physical posting of paper 

notices, the notices shall be distributed electronically, 
such as by email, posting on an intranet or an internet site, 
and/or other electronic means, if the Respondent custom-
arily communicates with its employees by such means.  
Reasonable steps shall be taken by the Respondent to en-
sure that the notices are not altered, defaced, or covered 
by any other material.  In the event that, during the pen-
dency of these proceedings, the Respondent has gone out 
of business or closed the facility involved in these pro-
ceedings, the Respondent shall duplicate and mail, at its 
own expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at any 
time since February 9, 2015.

Dated, Washington, D.C.  July 27, 2020

______________________________________
John F. Ring, Chairman

______________________________________
Marvin E. Kaplan, Member

________________________________________
William J. Emanuel, Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

39 We shall modify our Order in accordance with our recent decision 
in Danbury Ambulance Service, Inc., 369 NLRB No. 68 (2020).

40 If the facility involved in these proceedings is open and staffed by 
a substantial complement of employees, the notices must be posted 
within 14 days after service by the Region.  If the facility involved in 
these proceedings is closed due to the Coronavirus Disease 2019 
(COVID-19) pandemic, the notices must be posted within 14 days after 
the facility reopens and a substantial complement of employees have re-
turned to work, and the notices may not be posted until a substantial 

complement of employees have returned to work.  Any delay in the phys-
ical posting of the paper notices also applies to the electronic distribution 
of the notice if the Respondent customarily communicates with its em-
ployees by electronic means.  If this Order is enforced by a judgment of
a United States court of appeals, the words in the notice reading “Posted 
by Order of the National Labor Relations Board” shall read “Posted Pur-
suant to a Judgment of the United States Court of Appeals Enforcing an 
Order of the National Labor Relations Board.”


