
Meet the Authors

Related Services
Employment Litigation

The House of Representatives has joined the Senate in using the Congressional Review

Act to overturn an Equal Employment Opportunity Commission (EEOC) conciliation rule

that became effective February 16, 2021. The votes in both the House and the Senate were

along party lines.

The rule required the EEOC to provide some baseline information to the respondent and

charging party during the conciliation process. Although the conciliation rule is still in

place until President Joe Biden signs off on their repeal, he is expected to do so and EEOC

Chair Charlotte Burrows took the opportunity to trumpet the House’s actions in a press

release.

Background
The EEOC is required by relevant statutes to attempt to conciliate or settle a matter with a

company after the agency has determined reasonable cause exists to believe that

discrimination or retaliation has occurred. If conciliation fails, then the EEOC can file a

lawsuit.

In 2020 and early-2021, the EEOC went through the rulemaking process and finalized

regulations with the stated goal of conciliating more cases by providing respondents and

charging parties the factual and legal bases of the EEOC’s reasonable cause findings. The

Commission vote on finalizing the final rule fell along party lines with the three Republican

Commissioners voting in favor and the two Democratic Commissioners, including now-

Chair Burrows, voting against the new rule.

Some at the EEOC were critical of the new rule, viewing it as burdensome and putting the

EEOC at a litigation disadvantage.

Jackson Lewis attorneys noticed a spike in cause findings in the few weeks prior to the

new rule becoming effective, possibly because the EEOC wanted to avoid the standards

set forth in the new rule.

On May 18, 2021, the Office of Management and Budget issued a statement indicating

Biden Administration support for efforts in the Senate to overturn the new rule. On May 19,

2021, the Senate voted to overturn the rule.

EEOC’s Press Release
The EEOC’s June 24, 2021, press release, “Congress Acts to Restore Flexibility to EEOC’s

Conciliation Process,” was issued despite the fact that, at the time it was issued, the new

conciliation rule was still in place. Additionally, EEOC officials typically promote

bipartisanship. The EEOC’s press release refers to the conciliation rule as a “Trump

Administration Rule,” even though all of the Commissioners who voted to approve the rule

continue to serve on the EEOC.
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Going Forward
If, as expected, President Biden signs off on Congress’ action, under the Congressional

Review Act, the conciliation rule is legally treated as if it never existed. See 5 U.S.C. §

801(f).

In the EEOC’s press release, Chair Burrows speaks favorably of the EEOC’s ability, without

the rule, “to tailor the conciliation process to the facts and circumstances of each case.”

One possible interpretation of the Chair’s statement is that the EEOC will be willing to

devote significant time and effort to conciliating complex and systemic cases. The press

release also states that the EEOC remains committed to the conciliation process, noting

that the percentage of successful conciliations has risen from 27% in fiscal year 2010 to

nearly 44% in fiscal year 2020.

While some had welcomed the conciliation rule as providing some additional logic to the

conciliation process, it appears conciliation will go forward as it had for nearly 50 years

prior to the new rule. Conciliation has always been more of an art than a science. For that

reason, if you are facing an EEOC cause finding and conciliation, please contact your

Jackson Lewis attorney.
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